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HE AHA/ WHAT: 

Treaty a Nullity 

I HEA/ WHEN: 

1877 

KEI HEA/ WHERE: 

Wellington 

KO WAI/ WHO: 

Chief justice Prendergrast  

Wi Parata  

Bishop of Wellington  
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HE AHA AI/ WHY: 

Chief justice Prendergrast determines Treaty of Waitangi a nullity Wi Parata v 
Bishop of Wellington.  Determined treaty signed by civilised nation and 
primitive barbarians and because not adopted into domestic law was simply 
a nullity. 

Wi Parata v the Bishop of Wellington in 1877, a case involving Māori land in 
Porirua that was given to the Anglican Church for the purpose of building a 
school. The school was never built and Parata asked the land given to the 
Church be returned to the Ngāti Toa iwi. 
 
In his judgement, Chief Justice Prendergast took the view that "native" or 
"aboriginal" customary title, not pursuant to a Crown grant, could not be 
recognised or enforced by the courts, because the Treaty of Waitangi was a 
"simple nullity". He called Māori "primitive barbarians", and said they were 
"incapable of performing the duties, and therefore of assuming the rights, of 
a civilised community". The Treaty of Waitangi was ‘worthless’ because it had 
been signed ‘between a civilised nation and a group of savages’ who were 
not capable of signing a treaty.  Since the treaty had not been incorporated 
into domestic law, it was a ‘simple nullity’. 
Prendergast's reasoning was both overturned and enhanced 1938 when Te 
Heuheu Tukino v Aotea District Māori Land Board[5] was decided, where the 
Court ruled that the Treaty was seen as valid in terms of the transfer of 
sovereignty, but as it was not part of New Zealand statute law it was not 
binding on the Crown. 

Though Prendergast’s ruling was essentially based on earlier Court of Appeal 
decisions, it had far-reaching consequences, as it was invoked as precedent 
during subsequent claims brought for breaches of the Treaty, well into the 
twentieth century. It would be used to justify the alienation of much more 
Māori land. 
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